TOWN OF SWANZEY

620 OLD HOMESTEAD HIGHWAY
P.0.BOX 10009
SWANZEY, NH 03446-0009
TOWNHALL (603)352-7411  FAX(603)352-6250
WWW.SWANZEYNH.GOV

Swanzey Planning Board Meeting Agenda
September 24, 2020
6:00 p.m.

Due to the COVID-19 State of Emergency and pursuant to the Governor’s Emergency Order #12
Pursuant to Executive Order 2020-04, the Swanzey Planning Board will be holding its meeting
remotely using the web-based program Zoom. Board members and applicants will be participating in
the meeting remotely. The public may access the meeting online by visiting www.zoom.us, using the
Zoom App, or by calling (929) 205-6099 and entering Meeting 1D number 814-7737-5653. If you
have any difficulty accessing the meeting, please call (603) 352-7411 ext. 108 or email
mbachler@swanzeynh.gov. More information on public access to the meeting is available on the
Town’s website at: www.swanzeynh.gov.

1) Call to Order

2) Approval of Minutes
A) September 10, 2020

3) Applications and Public Hearings

A) Site Plan Review Application #20-006 — Asher Construction, LLC has submitted a Site Plan
Review Application and an Excavation Permit Application to complete earth excavation
activities at 1415 Old Homestead Highway pursuant to NH RSA 155-E. The subject property
is located in the Rural/Agricultural District and is shown at Tax Map 27, Lot 5-2. Upon a
finding by the Board that the application meets the submission requirements, the Board will
vote to accept the application as complete. A public hearing on the merits of the proposal
may follow immediately; if not, a public hearing will be scheduled for a time and date
certain.

4) Discussions/Other Business
A) Zoning Ordinance Amendment Discussion — Drive-Through Facilities

B) Other business as may be required

5) Adjournment
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Town of Swanzey Public Participation Guidelines
Planning Board and Zoning Board of Adjustment

Due to the COVID-2019 State of Emergency, the Swanzey Planning Board and Zoning Board of

Adjustment will be holding their meetings remotely using the web-based program Zoom until
further notice. Board members and applicants will be participating in meetings remotely. A

physical location will not be provided for the meetings.

Members of the public will be able to access these meetings through a variety of options further
described below. If you have questions about these meetings or how to participate, please contact
Matthew Bachler, Director of Planning & Economic Development at (603) 352-7411, ext. 108 or

3.

by email at mbachler@swanzeynh.gov.

How do I view and listen to the meeting online?

Go to the weblink: www.zoom.com and click on the “Join a Meeting” link at the top of the
screen.

You will be prompted to enter a Meeting ID number. Enter the 9-digit Meeting ID advertised
for the meeting. The Meeting ID will be on the top of the agenda for the meeting. Meeting
agendas are posted on the Town’s website on the “Agendas and Minutes” page under the
“Government” header.

You will have the option to listen to the meeting using your computer audio or to call into the
meeting. If you call into the meeting, you will need to use the phone number listed below and
then enter the Meeting ID, which will be on the top of the meeting agenda.

How do I access the meeting if I do not have a computer or smartphone?

Call the following phone number: (929) 205-6099. Please note this is not a toll-free number.

You will be prompted to enter a Meeting ID number on your phone keypad. The Meeting ID
will be on the top of the agenda for the meeting. Meeting agendas are posted on the Town’s
website on the “Agendas and Minutes” page under the “Government” header.

You will only be able to listen. You will not be able to see any visuals or graphics that are
displayed during the meeting unless you access the meeting through www.zoom.com.

Note: As an attendee of the meeting, your microphone and/or phone will be muted. To
provide public comment during a public hearing, please see #3 below.

How do I provide public comments during a public hearing?

If you are a member of the public and would like to speak or provide comment during a public
hearing, please review the following guidance for how to participate in this meeting:

(0]

To see the order of public hearings at the meeting view the agenda, which can be found on
the Town’s website on the “Agendas and Minutes” page under the “Government” header.

You may send written comments or questions on the application to Town staff in advance of
the meeting by emailing: mbachler@swanzeynh.gov. Written comments will only be
accepted until 3:00 p.m. on the day of the meeting. Please include your name and address
with your written comments. Written comments and questions will be read aloud by Town
staff during the public hearing.
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The Board Chair will specify when the public comment period is open for an application. It
will also appear on the screen for those participating online. Town staff will be in attendance
at the meetings to manage the public comment process and ensure that all attendees who
wish to speak have an opportunity.

You may speak during the public hearing by one of the following methods:

e If you are participating online with the Zoom program, click on the blue hand icon at
the bottom of the screen. This will “Raise Your Hand” so that the moderator knows that
you wish to speak. When it is your turn, the moderator will unmute you and let you know
that you can share your comments.

e If you are participating by phone, press *9. This will indicate to the moderator that you
wish to speak. When it is your turn, the moderator will unmute you and let you know that
you can share your comments.

You will need to provide your name and address before making any comments.

The Boards will only accept public comments or questions related to the application for
which the public hearing is being held.

Public comment will only be accepted for a specified period of time. The Board Chair will
inform the public when the public comment period of the public hearing is closed.

. What if I have issues accessing the meeting?

If you encounter any issues accessing this meeting, please call (603) 352-7411, ext. 108
during the meeting.



Town of Swanzey, New Hampshire
Swanzey Planning Board
Meeting Minutes — September 10, 2020

Note: Draft Minutes are subject to review, correction and approval by the Board. Review and approval of Minutes generally
takes place at the next regularly scheduled meeting of the Board.

CALL TO ORDER:

The meeting of the Swanzey Planning Board was called to order at 6:00 p.m. by Chair Glenn Page. The
meeting was held at Whitcomb Hall and via Zoom software for electronic conferencing due to the
COVID-19 health emergency in the State of New Hampshire. Emergency meeting pursuant to Executive
Order 2020-04, Section 8 and Emergency Order #12, Section 3. Members present: Chair Glenn Page,
Richard Sainsbury, Ruth Snyder at Whitcomb Hall and Scott Self, Jane Johnson, Mike York and
Selectmen’s Representative Ken Colby via Zoom.

Absent: Alternate Steve Malone

Others Present:
Director of Planning and Economic Development Matthew Bachler, Jim Fennell via phone was present.
As was Rebecca and David Williams, and Paul Thomas via Zoom.

PUBLIC ACCESS: The public access to the meeting online via www.zoom.us,using the Zoom App on a cell
phone or tablet or laptop, or using a landline by calling (929) 205-6099 and entering Meeting ID number
814 7182 1290. If there is difficulty accessing the meeting, please call (603) 352-7411 ext. 108.

Regional Impact: Board members considered whether any items on the agenda could be construed as
having potential for regional impact. Motion was made by Self that there is no item on the agenda
which can be construed to have potential for regional impact. There was a second by Johnson with no
further discussion. All were in favor by roll call. Motion passed.

MINUTES:
e The meeting Minutes of August 27, 2020 were considered. Motion was made by Sainsbury to
approve the meeting Minutes of August 27, 2020. There was a second to the motion by Snyder
and no further discussion. All were in favor by roll call. Motion passed.

APPLICATIONS AND PUBLIC HEARINGS:

Multi-Tenant Application

The Board reviewed the Multi-Tenant Application of Jim Fennell has for an approximately 21,000 square
foot indoor recreational facility at the former Homestead Woolen Mill property located at 2 South
Winchester Street. The subject property is located in Village Business District Il and is shown on Tax Map
72, Lot 31. The proposed facility would be in the newer portion of the mill building at the corner of Main
Street and Swanzey Street. The facility is to be referred to as “The Fieldhouse at Homestead Mills” and it
would include two separate recreational areas: a 3,800 square foot multi-purpose surface for basketball,
pickle-ball, badminton, and volleyball, and an 11,200 square foot turf surface that would accommodate
sports like soccer, flag football, and field hockey. The applicant notes that the facility would be rented
out primarily to youth sports and organized sports leagues at this time. The proposed hours of operation
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are 9:00 a.m. to 10:00 p.m. and it is anticipated that up to 100 people would use the space daily. At this
time no changes are proposed for the exterior of the site.

Public Hearing opened at 6:06 pm

Discussion: Fennell spoke about the space used by the Junior Swamp Bats. He said the space that they
are not using is to be used for multi-sports activity. Snyder asked about when the facility would be
open. Fennell said they would be open 7 days a week and from 9 am to 9 pm. Snyder pointed out this is
a residential area. She said 10 pm is too late to have people leaving at that time. Fennell said maybe 20
people would be in there at that time of night. Bachler said the application states the facility would be
open to 10 pm. If the Board wants to restrict that time, it can. Self said he didn’t think it should be
restricted. He said that when the mill was operational there was a lot of traffic leaving the mill even
later. Snyder said she disagrees because it is a different group of people and they are liable to chit chat.
She also noted that the mill has been closed for many years and now it is 2020. Fennell said he is trying
to make a community center oriented to youth. He noted that people travel to reach facilities such as
this and he wants to give adults a chance to play. Youth will get in and out early and allow adults in at 9
to 10 pm to have time to play as well. Sainsbury asked if the activities ending at 9:30 pm and out the
door by 10 pm? Fennell said they are not allowing anyone to hang around. When done at 10 pm, those
people will be out the door at 10:05 pm. Johnson asked about trying the 10 o’clock hour during the
summer, but in winter close earlier. Or put it on a trial basis and see how the neighborhood accepts it.
Snyder asked about parking at the facility. She said she didn’t see plans for use of the south parking lot.
She said she would like to see the actual number of parking spaces available for this application. Fennell
said 24 parking spots are right close to the building. He said the south parking lot won’t be needed, but
if needed in the future, could be marked off. South parking would be overflow. Snyder said there has to
be a plan with the overflow parking spaces. Page said that could be a condition of approval.

Page asked for a vote on whether the facility could be open to 9 pm or 10 pm.
Motion was made by Snyder to reduce the time the facility would be open and make the closing
time to be at 9 pm. There was a second by Johnson. Snyder said this is not anything new to set
closing time at 9 pm. Fennell asked for a trial opportunity to see how the neighborhood accepts
it. Page called for the vote. Page — no; Self — no; York — no; Johnson — abstain; Sainsbury — yes;
Snyder — yes; Colby — no. Total votes: four no to two yes with one abstention. The motion
failed.

Public Hearing closed at 6:22 pm
Motion was made by Self to approve the multi-tenant application of Jim Fennel for a 21,000
square foot recreational facility at the former Homestead Woolen Mill property located at 2
South Winchester Street and located in Village Business District Il and shown on Tax Map 72, Lot
31 with condition that there be a plan for overflow parking and approval by Code Enforcement
and Fire Department. There was a second to the motion by York. There was no further
discussion. All were in favor by roll call. Motion passed.

New Tenant Application

The Board reviewed the Williams Construction Group New Tenant application to operate an office for
their company out of the existing building located at 672 West Swanzey Road. The subject property is
located in the Business District and is shown at Tax Map 73, Lot 28. The applicant notes that up to 4 full-
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time employees would be working out of the space and the office would be open Monday — Friday, 7:00
a.m. to 6:00 p.m.

Public Hearing opened at 6:25 pm

Discussion: David Williams spoke about his portable trailers that will be in and out of the site. The
building will not be changed. They will be putting a sign up. Will be using an existing sign with approval
from Code Enforcement. Page noted there is one on the front of the building. Page noted that
construction materials be stored behind a building or screened or in a building on the site. Page said
trailers that come and go need to be parked out back. Williams said trailers go out on Monday and they
come back on Friday. He said they will not be storing materials on site. Page asked for comments from
the Board. Johnson asked if equipment will be stored on weekends and Williams said they would be
storing trailers over the weekend. He said there is a leach field and well that they cannot park on to the
rear of the property. Johnson asked for landscaping to hide the trailers. Williams noted others in the
area are not hidden. Williams said he cannot screen the trailers because that would make it difficult for
drivers to get in and out. Page said considering the concerns of the Board, there appears there is
sufficient room to back-in trailers into the north area of the back of the building. Williams said they
could do that. Johnson said she hopes that the trailers will not be sitting out on the road because it looks
bad. Williams said they would be more behind the building. Sainsbury asked about screening and Page
said the building is a substantial screen. If they are parking behind the building they will be screened by
the building. Williams said they will be backed behind the building but they will be visible since there
isn’t enough room to back them all into the rear and avoid the well. Williams said he didn’t think all
three vehicles would be able to be backed in to be completely behind the building. Self said if they are
parked in neatly, he didn’t see a problem with it. He acknowledged that if the parking is difficult
because of a well, then he is okay with the visibility of the trailers.

Public Hearing closed at 6:41 pm
Motion was made by Self to approve the New Tenant Application of Williams Construction
Group to operate an office out of the existing building located at 672 West Swanzey Road,
located in the Business District and shown at Tax Map 73, Lot 28 with condition that the trailers
should be parked with one trailer behind the building and the other parked as shown on the
application neatly and also subject to approval of Fire Department and Code Enforcement.
There was a second to the motion by Snyder and no further discussion. All were in favor by roll
call. Motion passed.

Site Plan Review Application

The Board reviewed the Site Plan Review application of Paul Thomas to construct a 226-foot addition to
the existing ice cream shop at Twinkletown miniature golf at 3 Arrowcrest Drive. The proposed addition
will provide additional space for the ice cream shop and allow the property owner to complete
improvements to the restrooms for the business. The subject property is located in the Business District
and is shown at Tax Map 16, Lot 20-27.

Discussion: Paul Thomas was present via Zoom. Bachler showed the plan for the addition on the screen.
Thomas said they are moving the club house for the clubs and balls for the mini-golf and the addition is
also providing additional storage. Page asked from comments from the Board. There were no further
comments.
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Motion was made by Self that the application of Paul Thomas for a Site Plan Review to construct
a 226-foot addition to the existing ice cream shop at Twinkletown miniature golf at 3 Arrowcrest
Drive is complete and is ready for immediate public hearing. There was a second to the motion
by Snyder and no further discussion. All were in favor by roll call. Motion passed.

Public Hearing opened at 6:47 pm
Discussion: Page asked for further comments. Bachler said there were no members of the public
present. Page said any approval would be subject to Code Enforcement and Fire Department approval.

Public Hearing closed at 6:48 pm
Motion was made by Self to approve the revised Site Plan to construct a 226 foot addition to
the existing ice cream shop at Twinkletown miniature golf at 3 Arrowcrest Drive property which
is located in the Business District and shown at Tax Map 73, Lot 28 subject to approval by Code
Enforcement and Fire Department. There was a second to the motion by Johnson and no further
discussion. All were in favor by roll call. Motion passed.

DISCUSSION/OTHER BUSINESS:
Drive-Through Facilities
The Board reviewed proposed amendments regarding drive-through facilities. The Zoning Ordinance
does not currently include any provisions for drive-through facilities, which are most commonly
associated with fast food restaurants and banks. Restaurants and banks are permitted in the following
districts:

e Business District

e Commercial/Industrial District

e Village Business District |

o Village Business District I

Bachler recommended that the Planning Board considering creating a new “drive-through facility” land
use category and that this use be allowed by Special Exception in the Business and the
Commercial/Industrial Districts. Given the denser and primarily residential development patterns of
Village Business District | and Il in the historic village of West Swanzey, he recommended that drive-
through facilities not be permitted in these districts. Bachler provided a draft definition for Drive-
through facility. He noted the additions to the appropriate Zoning Ordinance sections for drive-through
facility. He noted that West Swanzey along State Route 10 is Business District, not the Village Districts.
Bachler asked for feedback from the Board.

Sign Regulations

Bachler recommended updating the sign regulations to address signage for drive-through facilities. He
provided draft language that would permit up to two additional signs on a property with a drive-through
facility associated with that use. Signs would be limited to 20 square feet and must not be legible from
any street or adjacent properties.

Self said it is a good idea to address extra signage for drive-throughs. York asked about adjusting the size
of a drive-through. Bachler noted the Board could decide on a minimum requirement for stacking
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vehicles for drive-through. He noted other communities that he looked at in New Hampshire do not
have a stacking requirement. With a Special Exception that would allow the ZBA to address particular
applications. York suggested you go by footage, not by number of vehicles since vehicles can vary in size.
Bachler said City of Keene does not have a stacking requirement but they do require a Special Exception.
Bachler said he could look into a stack requirement further and report back.

Code Enforcement

Sainsbury spoke about a State Route 10 building with improper parking according to the provisions of
approval and also merchandise being placed outside the building, which he said was not permitted. Page
said Code Enforcement needs to take any action if there is non-compliance with site plan approvals.

Sainsbury added that a Westport Village Road business is making it difficult to drive through. He said
there are vehicles parked onto the road and many are not registered. He said there is no screening as
required.

Bachler said he would follow up on these reports with Code Enforcement.

Next Meeting: September 24, 2020

ADJOURNMENT

Motion to adjourn was made by Sainsbury. There was a second to the motion by Snyder with no further
discussion. All were in favor by roll call. Motion passed. Adjournment occurred at 7:01 p.m.
Respectfully Submitted,

Oy Or>~

Beverly Bernard, Recording Secretary
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TOWN OF SWANZEY

620 0LDHOMESTEAD HIGHWAY
P.O.BOX 10009
SWANZEY,NH03446-0009

TOWNHALL (603)352-7411 FAX (603)352-6250
WWW.SWANZEYNH.GOV

Memorandum — Office of Planning & Economic Development

TO: Planning Board
FROM: Matthew Bachler, Director of Planning & Economic Development
DATE:  September 17, 2020

RE: Site Plan Review Application #20-006
Asher Construction, LLC — 1415 Old Homestead Highway (Map 27, Lot 5-2)

Background

Asher Construction, LLC is the owner of the property at 1415 Old Homestead Highway. The
subject property is located in the Rural/Agricultural District and is shown at Tax Map 27, Lot 5-
2. The applicant is seeking to construct a single-family dwelling on the property and undertaking
grading for a possible future agricultural use on the property. Asher Construction submitted a
request to the Planning Board on June 25, 2020 asking the Board to determine whether the
proposed excavation was incidental to the construction of the dwelling, which would exempt it
from needing an Excavation Permit. The Planning Board determined the proposed excavation
was not incidental and instructed the property owner to apply for the necessary approvals for
earth excavation.

Asher Construction has submitted a Special Exception application with the Zoning Board of
Adjustment to allow for the for the removal and processing of clay, sod, loam, crushed stone,
sand or gravel for sale, subject to the minimum standards established pursuant to RSA 155-E, in
the Rural/Agricultural District. The Special Exception application is scheduled to be considered
by the ZBA on September 21,

Asher Construction has submitted a Site Plan Review application and an Excavation Permit
application to the Planning Board for the proposed earth excavation, pending approval of the
Special Exception application by the ZBA. Chapter 155-E of the NH Revised Statutes Annotated
grants the Town the authority to regulate earth excavation activities. Under State law, the
Swanzey Planning Board has the responsibility to administer and enforce RSA 155-E.

The applicant anticipates approximately 20,000 cubic yards of material would be removed,
which would largely be sand. Based on the site plan, the area of disturbance would cover roughly
half of the total lot area and would be under the threshold for an Alteration of Terrain permit
from the State. The plans indicate the duration of the operation would not exceed two years.
Anticipated hours of operation would be Monday — Friday from 7:00 a.m. to 5:00 p.m. and on
Saturdays, as needed, from 7:00 a.m. to 3:00 p.m. The proposed entrance to the site would be on
the northern end of the lot. Extracted material is proposed to be stockpiled towards the front of
the lot with an adjacent area designated for loading trucks.
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Applicable Ordinances/Requlations

Rural/Agricultural District Requirements

Pursuant to Section 1V, Article A.2(d) of the Zoning Ordinance, the removal and processing of
clay, sod, loam, crushed stone, sand or gravel for sale, subject to the minimum standards
established pursuant to RSA 155-E, is permitted in the Rural/Agricultural District after issuance
of a Special Exception by the ZBA. The ZBA is scheduled to review the Special Exception
application for this proposal on September 21%.

The proposed future use of the lot is for a single-family dwelling and agricultural uses. A single-
family dwelling is a permitted use in the Rural/Agricultural District. General farming activities
are permitted; farming as a commercial enterprise requires a Special Exception.

Regulations Governing Earth Excavations

The Planning Board has adopted Regulations Governing Earth Excavations as an addition to
their subdivision regulations, which are used for property owners that wish to remove earth to be
used as construction aggregate. The regulations include a complete copy of RSA 155-E and an
application checklist to be used at the public hearing by the Planning Board. The following
sections provides a summary of the application in terms of the requirements under RSA 155-E. A
complete copy of RSA 155-E is provided in Attachment G.

A. Application for Permit (Section 155-E:3)

Section 155-E:3 includes the minimum requirements for the information that needs to be
provided with an application. The applicant has completed the required checklist for an
Excavation Permit (Attachment A). Staff provided the applicant with comments on September
11" including requests for additional information for the application to be complete and received
a response on September 17" (Attachment E). Any additional materials received prior to the
meeting will be provided to the Board.

B. Prohibited Projects (Section 155-E:4)
Under State law, the Planning Board is expressly prohibited from issuing a permit in the
following instances:

e When an excavation would violate the operational standards of RSA 155-E:4-a
(discussed below).

e For excavation within 50 feet of a disapproving abutter or within 10 feet of any other
abutter. Staff has requested that the applicant include on the excavation plan the 50-foot
setback from abutting property lines in the event an abutter disapproves of the project.

e When the excavation is not permitted by zoning or other applicable ordinance. Earth
excavation is allowed in the Rural/Agricultural District by Special Exception.

e When issuance of a permit would be unduly hazardous or injurious to the public welfare.

e Where existing visual barriers in the areas specified in RSA 155-E:3, Il would be
removed, except to provide access to the excavation. This refers to visual barriers to
public highways (Old Homestead Highway) to be used for the excavation.

e When the excavation would substantially damage a known aquifer. The applicant has
noted that no deep excavation would be occurring.

e When the excavation requires land use permits from state or federal agencies. The
applicant has stated that no federal or state permits are required.
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Where the project cannot comply with the reclamation provisions in RSAs 155-E:5 and
155-E:5-a (discussed below)

C. Minimum and Express Operational Standards (Section 155-E:4-a)

The following is a summary of the operational standards required under State law for excavation.
If the Site Plan Review application is approved, many of these would be included as operational
conditions in the Excavation Permit:

No excavation is permitted below road level within 50 feet of the public highway right-
of-way. Based on the submitted plans, the excavation would be in compliance with this
requirement.

No excavation is permitted within 50 feet of the boundary of a disapproving abutter or
within 150 feet of any dwelling which exists or a permit has been issued for at the time
excavation is commenced. Staff has requested that the 50-foot and 150-foot reference
lines be added to the plan. We have received a letter from the property owners that abut
the site to the north (1413 Old Homestead Highway) opposing the project.

No excavation is permitted within 75 feet of any great pond, navigable river, or any body
of water 10 acres or more in area, or within 25 feet of any other stream, brook, or river, a
body of water less than 10 acres, prime wetland, or any other wetland greater than 5 acres
in area. Based on the submitted plans, the excavation would be in compliance with this
requirement.

Drainage shall be maintained to prevent the accumulation of free-standing water for
prolonged periods. The plans indicate a sediment trap/infiltration basin would be
constructed and a silt fence installed at the lower area of the property for sedimentation
control.

No fuels, lubricants, or other toxic polluting materials can be store on the site unless in
compliance with State laws. The plans do note that no chemicals will be used for dust
control and dust control will be handled by using water as needed.

A fence or barricade designed to limit access is required if any temporary slopes exceed a
grade of 1:1.

The excavator shall file a reclamation bond or other security as prescribed by the
regulator sufficient to secure the reclamation of the land area to be excavated. The
Planning Board should determine the required amount for this security.

D. Minimum and Express Reclamation Standards (Section 155-E:5)
This section outlines the steps that are required to be taken following excavation work. Under
State law, within 12 months of the completion of the excavation or the expiration date of an
Excavation Permit, the following reclamation standards are required:

Except for exposed rock ledge, all areas affected by excavation or stripped of vegetation
will be covered by soils capable of sustaining vegetation and planted with seedlings or
grass suitable to prevent erosion. The plans note that disturbed areas will be loamed and
seeded.

Areas visible from the public highway where trees have been removed will be replanted
with tree seedlings. Because the lot would eventually be developed for a single-family
dwelling, this requirement is not applicable.

Any earth or vegetation debris resulting from the excavation will be removed.

All slopes, except for exposed ledge, will be graded to natural repose for the types of soil
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they are composed of. Changes of slope shall not be abrupt and shall blend with the
surrounding terrain. The maximum slopes proposed in the final grading plan are 50%.

e The topography of the land shall be left so that water draining from the site leaves the
property at the original natural drainage points and in the natural proportions of flow. The
existing conditions plan shows that the high point of the property is located at the
southwest corner and runoff generally flows to the north and east. The proposed grading
plan includes directional areas showing runoff still flowing north and east.

E. Exceptions (Section 155-E:5-b)

The Planning Board, upon application and following a public hearing, may grant an exception in
writing to the standards contained in RSA 155-E:4-1, 155:5, and 155-:5-a for good cause shown.
The written decision is required to state specifically what standards are being relaxed and include
reasonable alternative conditions or standards. The applicant has requested exceptions to some of
the standards within the State law (see Attachment E). It is at the discretion of the Planning
Board whether exceptions are granted.

F. Issuance of Permit (Section 155-E:8)

If the Planning Board approves the application, an Excavation Permit can be granted upon the
posting of a bond or other surety in an amount reasonably sufficient to guarantee compliance
with the permit. The permit shall specify the date upon which it expires. The Planning Board
may include in a permit reasonable conditions that are consistent with State law and may include
more stringent requirements. If the Site Plan Review application is approved, staff would
recommend that the Excavation Permit in final form be brought back to the Planning Board for
approval at their next available meeting.

Legal Notices

In compliance with RSA 155-E:7, notice of the Site Plan Review application and Excavation
Permit application was mailed to abutting property owners on September 8, 2020. The notice
was posted in three public places and on the Town’s website on September 10, 2020 and notice
was published in the Keene Sentinel on September 12, 2020. Upon a finding by the Board that
the application meets the submission requirements of the Site Plan Review regulations, the Board
will vote to accept the application as complete. A public hearing on the merits of the proposal
may follow immediately; if not, a public hearing will be scheduled for a time and date certain.

Department Head Review

The application was sent to Department Heads on September 3, 2020. To date, the Police
Department and Public Works Department have replied with no comments or concerns. The
Conservation Commission reviewed the application on September 8th and had no comments.
Under RSA 155-E, the Conservation Commission is required to be notified of any application for
excavation.

Public Comments

Richard Lane, Jr. and Katherine Lane of 1413 Old Homestead Highway have provided a letter
addressed to the ZBA and Planning Board along with corresponding photographs (Attachment
F). The Lanes are the abutting property owners to the north of the subject property.
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Staff Recommendation

I provided comments from the Planning and Economic Development Department to the
consultant, Fieldstone Land Consultants, via email on September 11" and received a response on
September 17". A copy of the email correspondence is provided in Attachment E. The applicant
is working on providing additional materials based on this correspondence prior to the Planning
Board meeting on September 24™. If those items are provided, staff believes the application
would be complete at that time.

If the Planning Board were to vote to approve the application, staff would recommend that a
motion to approve include the following conditions. These conditions would be included in the
Excavation Permit that would come back to the Board for final approval:

1.

10.

11.

12.

13.

Prior to the commencement of excavation, the Planning Board shall review and approve
an Excavation Permit. The permit shall remain valid for two years from the date of its
approval.

No excavation shall be permitted below road level within 50 feet of the right-of-way of
any public highway as defined in RSA 229:1.

No excavation shall be permitted within 50 feet of the boundary of any disapproving
abutter or within 150 feet from any dwelling which either existed or for which a building
permit has been issued at the time the excavation is commenced.

Existing vegetation along the public highway right-of-way and along abutting properties
shall be maintained except to allow for access to the site.

Drainage shall be maintained so as to prevent the accumulation of free-standing water for
long periods. Excavation shall not result in siltation of streams or degradation of any
water supplies.

No fuels, lubricants or other toxic or polluting materials shall be stored on site unless in
compliance with state laws or rules pertaining to such materials.

Where temporary slopes will exceed 1:1, a fence or other suitable barricade shall be
erected to warn of danger or limit access to the site.

Prior to the commencement of excavation, the property owner shall file a reclamation
bond or other security sufficient to secure the reclamation of the land area to be
excavated, as determined by the Planning Board.

Except for exposed rock ledge, all areas which have been affected by the excavation or
otherwise stripped of vegetation shall be spread with topsoil or strippings, if any, but in
any case, covered by soil capable of sustaining vegetation and shall be planted with
seedlings or grass suitable to prevent erosion.

Excavation and vegetative debris resulting from the excavation shall be removed or
otherwise lawfully disposed of.

All slopes, except exposed ledge, shall be graded to natural repose for the type of soil of
which they are composed, but should not in any case be left with a slope of more than
2:1. Changes of slope shall not be abrupt, but shall blend with the surrounding terrain.
The topography of the land shall be left so that water draining from the site leaves the
property at the original natural drainage points and in the natural portions of the flow.
Within 12 months of the expiration date in the Excavation Permit, or of the completion of
any excavation, whichever occurs first, the owner of the excavated land shall have
completed the reclamation of the areas affected by the excavation to meet the conditions
spelled out in this permit.

TDD ACCESS: RELAY NH 1-800-735-2964



14. Excavation shall only occur in accordance with the terms of this permit and shall be
limited to the areas and depths as shown on the excavation plan.

15. The site shall be inspected twice yearly by the Swanzey Code Enforcement Officer for
compliance with the terms and conditions of this permit.

16. The site is to be accessed only via Old Homestead Highway.

17. Hours of operation are Monday through Friday 7 a.m. to 5 p.m. and 7 a.m. to 3 p.m. on
Saturday.

Attachments

Site Plan Review Application & Excavation Permit Application

Site Development Plan Set

Aerial Map and Tax Map

Tax Card

Staff Email Correspondence with Fieldstone Land Consultants
Correspondence from Richard Lane, Jr. and Katherine Lane, received 9/17/20
NH RSA 155-E
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Attachment G

TITLE XII
PUBLIC SAFETY AND WELFARE

CHAPTER 155-E
LOCAL REGULATION EXCAVATIONS

Section 155-E:1

155-E:1 Definitions. —
In this chapter:
I. "Earth" means sand, gravel, rock, soil or construction aggregate produced by quarrying, crushing or
any other mining activity or such other naturally-occurring unconsolidated materials that normally
mask the bedrock.
II. "Excavation" means a land area which is used, or has been used, for the commercial taking of
earth, including all slopes.
III. "Regulator" means:
(a) The planning board of a city or town, or if a town at an annual or special meeting duly warned for
the purpose so provides, the selectmen of the town or the board of adjustment; or
(b) If there is no planning board, the selectmen of the town or the legislative body of the city; or
(¢) The county commissioners if the land area is in an unincorporated place.
IV. "Dimension stone" means rock that is cut, shaped, or selected for use in blocks, slabs, sheets, or
other construction units of specified shapes or sizes and used for external or interior parts of
buildings, foundations, curbing, paving, flagging, bridges, revetments, or for other architectural or
engineering purposes. Dimension stone includes quarry blocks from which sections of dimension
stone are to be produced. Dimension stone does not include earth as defined in RSA 155-E:1, 1.
V. "Excavation site" means any area of contiguous land in common ownership upon which excavation
takes place.
VI. "Excavation area" means the surface area within an excavation site where excavation has occurred
or is eligible to occur under the provisions of this chapter.

Source. 1979, 481:2. 1988, 285:6, 7. 1989, 363:2. 1991, 310:3. 2002, 103:9, eff. April 1, 2002 at
12:01 a.m.

Section 155-E:2

155-E:2 Permit Required. —
No owner shall permit any excavation of earth on his premises without first obtaining a permit
therefor, except as follows:
I. Existing Excavations. The owner of an excavation which lawfully existed as of August 24, 1979,
from which earth material of sufficient weight or volume to be commercially useful has been removed
during the 2-year period before August 24, 1979, may continue such existing excavation on the
excavation site without a permit, subject to the following:
(a) Such an excavation site shall be exempt from the provisions of local zoning or similar ordinances
regulating the location of the excavation site, provided that at the time the excavation was first begun,
it was in compliance with such local ordinances and regulations, if any, as were then in effect.
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(b) Such an excavation area may not be expanded, without a permit under this chapter, beyond the
limits of the town in which it is situated and the area which, on August 24, 1979, and at all times
subsequent thereto has been contiguous to and in common ownership with the excavation site of that
date, and has been appraised and inventoried for property tax purposes as part of the same tract as the
excavation site of that date, as modified by the limitations of RSA 155-E:4-a, I, II, and II-a. In this
paragraph the term "contiguous" means land whose perimeter can be circumscribed without
interruption in common ownership except for roads or other easements, in a single town. It is further
provided that when such excavation is not allowed in that location by local zoning or similar
ordinances in effect on August 4, 1989, or when such ordinances allow such excavation only by
special exception, expansion may be restricted or modified with conditions by order of the regulator if
after notice to the owner and a hearing, the regulator finds that such expansion will have a
substantially different and adverse impact on the neighborhood.

(¢) Such an excavation shall be performed in compliance with the express operational standards of
RSA 155-E:4-a and the express reclamation standards of RSA 155-E:5 and 155-E:5-a. Any violations
of those standards shall be enforceable pursuant to RSA 155-E:10.

(d) The owners or operators of any existing excavation area for which no permit has been obtained
under this chapter shall file a report with the local regulator within one year after receiving written
notice of this requirement from the regulator and in no case later than 2 years following August 4,
1989. The report shall include:

(1) The location of the excavation and the date the excavation first began;

(2) A description of the limits of permissible expansion, as described in subparagraph (b), which are
claimed to apply to the excavation;

(3) An estimate of the area which has been excavated at the time of the report; and

(4) An estimate of the amount of commercially viable earth materials still available on the parcel.

(e) The exemption from local zoning or site location regulations as stated in subparagraph (a) shall
include the quarrying or crushing of bedrock for the production of construction aggregate; provided,
however, that no owner shall, after August 4, 1989, permit any such quarrying or crushing of bedrock
to occur for the first time on any excavation site without first obtaining a permit therefor under this
chapter.

II. Abandoned Excavations. The permit and zoning exemptions under RSA 155-E:2, I shall not apply
to any abandoned excavation, as defined in subparagraph (a).

(a) For purposes of this section, any excavation, except for excavations or excavation sites described
in RSA 155-E:2, I1I, whether subject to a permit under this chapter or not, for which the affected area
has not yet been brought into complete compliance with the reclamation standards of RSA 155-E:5
shall be deemed "abandoned" if:

(1) No earth material of sufficient weight or volume to be commercially useful has been removed
from that excavation site during any 2-year period, either before, on, or after August 4, 1989;
provided, however, that before the end of such 2-year period, the owner or operator may extend the
period by submitting to the regulator a reclamation timetable to be approved by the regulator, and
posting a bond or other security with the municipal treasurer in a form and amount prescribed by the
regulator, sufficient to secure the reclamation of the entire excavation site in accordance with the
standards of RSA 155-E:5; or

(2) The excavation site is in use and is not an excavation or excavation site as described in RSA
155-E:2, 111, but does not conform with the incremental reclamation requirement of RSA 155-E:5-a,
or the owner or operator has not posted a bond or other security and submitted a reclamation timetable
to be approved by the regulator as described in subparagraph (a)(1); or

(3) The owner or operator of the excavation has neither secured a permit pursuant to this chapter nor
filed a report of an existing excavation pursuant to subparagraph I(d) within the prescribed period.
(b) In addition to the enforcement remedies of RSA 155-E:10, the regulator may order the owner of
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any land upon which an abandoned excavation is located to either file a reclamation timetable, to be
approved by the regulator, and bond or other security as described in subparagraph II(a)(1), or to
complete reclamation in accordance with this chapter within a stated reasonable time. Such an order
shall only be made following a hearing for which notice has been given in accordance with RSA
155-E:7, if the regulator finds that the public health, safety, or welfare requires such reclamation. If
the owner fails to complete reclamation within the time prescribed in the order, the regulator may
request the governing body to cause reclamation to be completed at the expense of the municipality.
The municipality's costs shall constitute an assessment against the owner, and shall create a lien
against the real estate on which the excavation is located. Such assessment and lien may be enforced
and collected in the same manner as provided for real estate taxes.

(c) The site of an excavation which ceased commercially useful operation prior to August 24, 1977,
but for which the affected area has not been brought into compliance with the reclamation standards
of RSA 155-E:5, may be made subject to the remedy prescribed in RSA 155-E:2, II(b) only if the
regulator finds in writing that specified reclamation measures are necessary to eliminate or mitigate an
identified hazard to public health or safety.

III. Stationary Manufacturing Plants.

(a) No permit shall be required under this chapter for excavation from an excavation site which on
August 4, 1989, was contiguous to or was contiguous land in common ownership with stationary
manufacturing and processing plants which were in operation as of August 24, 1979, and which use
earth obtained from such excavation site. Such excavation shall be performed in compliance with the
operational standards as expressly set forth in RSA 155-E:4-a and the reclamation standards as
expressly set forth in RSA 155-E:5 and 155-E:5-a, which express standards shall be the sole standards
with which such excavations must comply in order to retain their non-permit status as provided under
this paragraph. Loss of such non-permit status shall be preceded by written notice from the regulator
that the excavation is not in compliance and the owner shall have failed to bring such excavation into
compliance within 30 days of receipt of such notice. Such excavation may be expanded without a
permit under this chapter to any contiguous lands which were in common ownership with the site of
the plant on August 4, 1989, except as limited by RSA 155-E:4-a, I, II, and III.

(b) No further permit shall be required under this chapter for excavation from a site which on August
4, 1989, was contiguous to or was contiguous land in common ownership with stationary
manufacturing and processing plants for which local or state permits have been granted since August
24,1979, and before August 4, 1989, which use earth obtained from such site. It is further provided
that their operation and reclamation shall continue to be regulated by such local or state permits and
any renewals or extensions thereof by the permitting authority or authorities.

IV. Highway Excavations. No permit shall be required under this chapter for excavation which is
performed exclusively for the lawful construction, reconstruction, or maintenance of a class I, II, 11,
IV or V highway by a unit of government having jurisdiction for the highway or an agent of the unit
of government which has a contract for the construction, reconstruction, or maintenance of the
highway, subject, however, to the following:

(a) A copy of the pit agreement executed by the owner, the agent, and the governmental unit shall be
filed with the regulator prior to the start of excavation. The failure to file such agreement, or the
failure of the excavator to comply with the terms of such agreement, shall be deemed a violation of
this chapter, and may be enforced pursuant to RSA 155-E:10.

(b) Such excavation shall not be exempt from local zoning or other applicable ordinances, unless such
exemption is granted pursuant to subparagraph (c), or from the operational and reclamation standards
as expressly set forth in RSA 155-E:4-a, 155-E:5 and 155-E:5-a, which express standards shall be the
sole standards with which such excavations must comply in order to retain their non-permit status as
provided under this paragraph. Before beginning such excavation, the governmental unit or its agents
shall certify to the regulator that:
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(1) The excavation shall comply with the operational and reclamation standards of RSA 155-E:4-a,
RSA 155-E:5, and 155-E:5-a.

(2) The excavation shall not be within 50 feet of the boundary of a disapproving abutter or within 10
feet of the boundary of an approving abutter, unless requested by said approving abutter.

(3) The excavation shall not be unduly hazardous or injurious to the public welfare.

(4) Existing visual barriers in the areas specified in RSA 155-E:3, III shall not be removed, except to
provide access to the excavation.

(5) The excavation shall not substantially damage a known aquifer, so designated by the United States
Geological Survey.

(6) All required permits for the excavation from state or federal agencies have been obtained.

(c) The department of transportation or its agent may apply directly to the appeals board created under
RSA 21-L to be exempted from the provisions of local zoning or other ordinances or regulations, with
respect to the excavation or transportation of materials being used exclusively for the lawful
construction, reconstruction, or maintenance of a class I, II, or III highway.

(1) The application shall state whether the applicant has requested any exceptions or variances which
may be available at the local level, and shall describe the outcome of such requests.

(2) Prior to acting on the application, the board shall hold a hearing in the municipality whose
ordinance or regulation is at issue. At least 7 days prior to such hearing, notice shall be published in a
newspaper of general circulation in the municipality, and shall be sent by certified mail to the
applicant, the municipality's chief executive officer as defined in RSA 672:9, the chairman of its
governing board as defined in RSA 672:6, the chairman of the local regulator as defined in RSA
155-E:1, the chairman of its conservation commission, if any, and, if the proposed exemption
concerns an excavation site, to the abutters of that site as defined in RSA 672:3.

(3) Following the hearing, the board shall issue a written decision, copies of which shall be mailed to
the applicant and the parties to whom notice was sent. If an exemption is granted, the written
decisions shall include:

(A) A statement of the precise section of the ordinance or regulation from which the applicant is
exempted. The applicant shall not be exempt from any section or provisions not so listed.

(B) An identification of the public interest being protected by the ordinance or regulation.

(C) A statement of the state interest involved, and of why, in the opinion of the board, that state
interest overrides the interest protected by the ordinance or regulation.

(D) Any conditions to be imposed on the applicant, to protect the public health, safety, or welfare.

(4) The decision of the board may be appealed in the manner provided for zoning decisions in RSA
677:4-14; provided, however, that a decision under this section shall be considered a rehearing under
RSA 677, and no further motion for rehearing shall be required.

Source. 1979, 481:2. 1985, 88:2. 1988, 285:8. 1989, 363:3. 1991, 310:4-9, eff. Aug. 23, 1991.
Section 155-E:2-a

155-E:2-a Other Exceptions. —
I. No permit shall be required for the following types of excavations:
(a) Excavation that is exclusively incidental to the construction or alteration of a building or structure
or the construction or alteration of a parking lot or way including a driveway on a portion of the
premises where the removal occurs; provided, however, that no such excavation shall be commenced
without a permit under this chapter unless all state and local permits required for the construction or
alteration of the building, structure, parking lot, or way have been issued.
(b) Excavation that is incidental to agricultural or silvicultural activities, normal landscaping, or minor
topographical adjustment.
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(c) Excavation from a granite quarry for the purpose of producing dimension stone, if such excavation
requires a permit under RSA 12-E.

II. A person owning land abutting a site which was taken by eminent domain or by any other
governmental taking upon which construction is taking place may stockpile earth taken from the
construction site and may remove the earth at a later date after written notification to the appropriate
local official.

Source. 1989, 363:4, eff. Aug. 4, 1989.
Section 155-E:3

155-E:3 Application for Permit. —
Any owner or owner's designee subject to this chapter shall, prior to excavation of his land, apply to
the regulator in each city or town involved for a permit for excavation. If the area subject to this
chapter is situated in an unincorporated place application shall be made to the county commissioners.
The applicant shall also send a copy of the application to the conservation commission, if any, of the
city or town. Such application shall be signed and dated by the applicant and shall contain at least the
following information:
I. The name and address of the owner of the land to be excavated, the person who will actually do the
excavating and all abutters to the premises on which the excavation is proposed;
II. A sketch and description of the location and boundaries of the proposed excavation, the number of
acres to be involved in the project and the municipalities and counties in which the project lies;
III. A sketch and description of the access and visual barriers to public highways to be utilized in the
proposed excavation;
IV. The breadth, depth and slope of the proposed excavation and the estimated duration of the project;
V. The elevation of the highest annual average groundwater table within or next to the proposed
excavation;
VI. A plan for the reclamation of the area affected by the excavation at least in compliance with RSA
155-E:5 and RSA 155-E:5-a. Such plan shall address the effects of the proposed excavation on soil,
surface water and groundwater, vegetation, overburden, topography, and fill material, and may
address future land use consistent with the approved master plan, and shall include a timetable for
reclamation of fully depleted areas within the excavation site during said project;
VlI-a. Specific actions to be taken by the applicant on the excavation site relative to fuel and chemical
handling and storage, dust control, traffic, noise control and abatement, and comprehensive site safety
of unauthorized persons; and
VII. Such other information or other special investigative studies as the regulator may reasonably
deem necessary.

Source. 1979, 481:2. 1989, 363:5. 1991, 310:10, 11. 1996, 141:2, eff. Jan. 1, 1997.
Section 155-E:4

155-E:4 Prohibited Projects. —
The regulator shall not grant a permit:
I. Where the excavation would violate the operational standards of RSA 155-E:4-a;
II. For excavation within 50 feet of the boundary of a disapproving abutter or within 10 feet of the
boundary of an approving abutter unless approval is requested by said abutter;
II1. When the excavation is not permitted by zoning or other applicable ordinance, provided, however,
that in municipalities which have commercial earth resources on unimproved land within their
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boundaries, and which do not provide for opportunities for excavation of some of these resources in at
least some, but not necessarily all areas within the municipality, or in municipalities which have
zoning ordinances which do not address the subject of excavations, excavation shall be deemed to be
a use allowed by special exception as provided in RSA 674:33, IV, in any non-residential areas of the
municipality, and the zoning board of adjustment shall grant such a special exception upon a finding
that:

(a) The excavation will not cause a diminution in area property value or unreasonably change the
character of the neighborhood;

(b) The excavation will not unreasonably accelerate the deterioration of highways or create safety
hazards in the use thereof;

(c) The excavation will not create any nuisance or create health or safety hazards; and

(d) The excavation complies with such other special exception criteria as may be set out in applicable
local ordinances.

IV. When the issuance of the permit would be unduly hazardous or injurious to the public welfare;

V. Where existing visual barriers in the areas specified in RSA 155-E:3, III would be removed, except
to provide access to the excavation,;

VI. Where the excavation would substantially damage a known aquifer, so designated by the United
States Geological Survey;

VII. When the excavation requires land use permits from state or federal agencies; but the regulator
may approve the application when all necessary land use permits have been obtained; or

VIII. Where the project cannot comply with the reclamation provisions of RSA 155-E:5 and
155-E:5-a.

Source. 1979, 481:2. 1989, 138:5; 363:6-8. 1991, 310:12, 13, eff. Aug. 23, 1991.
Section 155-E:4-a

155-E:4-a Minimum and Express Operational Standards. —
It shall be a violation of this chapter for any person to excavate, or for any owner to permit excavation
on his excavation site, when such excavation is subject to a permit under this chapter, without
complying with the following minimum standards or when such excavation is not subject to a permit
under this chapter pursuant to RSA 155-E:2 without complying with the following express standards:
I. No excavation shall be permitted below road level within 50 feet of the right of way of any public
highway as defined in RSA 229:1 unless such excavation is for the purpose of said highway.
II. No excavation shall be permitted within 50 feet of the boundary of a disapproving abutter, within
150 feet of any dwelling which either existed or for which a building permit has been issued at the
time the excavation is commenced.
II-a. No excavation shall be permitted within 75 feet of any great pond, navigable river, or any other
standing body of water 10 acres or more in area or within 25 feet of any other stream, river or brook
which normally flows throughout the year, or any naturally occurring standing body of water less than
10 acres, prime wetland as designated in accordance with RSA 482-A:15, I or any other wetland
greater than 5 acres in area as defined by the department of environmental services.
III. Vegetation shall be maintained or provided within the peripheral areas required by paragraphs I
and II.
IV. Drainage shall be maintained so as to prevent the accumulation of free-standing water for
prolonged periods. Excavation practices which result in continued siltation of surface waters or any
degradation of water quality of any public or private water supplies are prohibited.
V. No fuels, lubricants, or other toxic or polluting materials shall be stored on-site unless in
compliance with state laws or rules pertaining to such materials.
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VI. Where temporary slopes will exceed a grade of 1:1, a fence or other suitable barricade shall be
erected to warn of danger or limit access to the site.

VII. Prior to the removal of topsoil or other overburden material from any land area that has not yet
been excavated, the excavator shall file a reclamation bond or other security as prescribed by the
regulator, sufficient to secure the reclamation of the land area to be excavated.

VIII. Nothing in this chapter shall be deemed to supersede or preempt applicable environmental
standards or permit requirements contained in other state laws, and no exemption under this chapter
shall be construed as an exemption from any other state statute.

Source. 1989, 363:9. 1991, 310:14-17. 1996, 296:36, eff. Aug. 9, 1996.

Section 155-E:5

155-E:5 Minimum and Express Reclamation Standards. —
Within 12 months after the expiration date in a permit issued under this chapter, or of the completion
of any excavation, whichever occurs first, the owner of the excavated land shall have completed the
reclamation of the areas affected by the excavation to meet each of the following minimum standards
or when such excavation is not subject to a permit under this chapter pursuant to RSA 155-E:2, to
meet each of the following express standards:
I. Except for exposed rock ledge, all areas which have been affected by the excavation or otherwise
stripped of vegetation shall be spread with topsoil or strippings, if any, but in any case covered by soil
capable of sustaining vegetation, and shall be planted with seedlings or grass suitable to prevent
erosion. Areas visible from a public way, from which trees have been removed, shall be replanted
with tree seedlings, set out in accordance with acceptable horticultural practices.
II. Earth and vegetative debris resulting from the excavation shall be removed or otherwise lawfully
disposed of.
III. All slopes, except for exposed ledge, shall be graded to natural repose for the type of soil of which
they are composed so as to control erosion or at a ratio of horizontal to vertical proposed by the owner
and approved by the regulator. Changes of slope shall not be abrupt, but shall blend with the
surrounding terrain.
IV. The elimination of any standing bodies of water created in the excavation project as may
constitute a hazard to health and safety.
V. The topography of the land shall be left so that water draining from the site leaves the property at
the original, natural drainage points and in the natural proportions of flow. For excavation projects
which require a permit from the department of environmental services pursuant to RSA 485-A:17, the
provisions of that statute, and rules adopted under it, shall supersede this paragraph as to areas of
excavation sites covered thereby. The excavator shall file a copy of permits issued under RSA
485-A:17 with the regulator.

Source. 1979, 481:2. 1989, 363:10. 1991, 310:18-20. 1996, 228:108, eft. July 1, 1996.

Section 155-E:5-a

155-E:5-a Incremental Reclamation. — Except for excavation sites of operating stationary
manufacturing plants, any excavated area of 5 contiguous acres or more, which is depleted of
commercial earth materials, excluding bedrock, or any excavation from which earth materials of
sufficient weight or volume to be commercially useful have not been removed for a 2-year period,
shall be reclaimed in accordance with RSA 155-E:5, within 12 months following such depletion or
2-year non-use, regardless of whether other excavation is occurring on adjacent land in contiguous
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ownership. Each operator, other than the operator of stationary manufacturing plants which are
exempt from permit requirements pursuant to RSA 155-E:2, III, shall prepare and submit for the
regulator's record a reclamation plan for the affected land, including a timetable for reclamation of the
depleted areas within the reclamation site.

Source. 1989, 363:11. 1991, 310:21, eff. Aug. 23, 1991.
Section 155-E:5-b

155-E:5-b Exceptions. — The regulator, upon application and following a hearing held in
accordance with RSA 155-E:7, may grant an exception in writing to the standards contained in RSA
155-E:4-a, 155-E:5 and 155-E:5-a for good cause shown. The written decision shall state specifically
what standards, if any, are being relaxed, and include reasonable alternative conditions or standards.
The regulator's decision on any request for such exception may be appealed in accordance with RSA
155-E:9.

Source. 1989, 363:11, eff. Aug. 4, 1989.

Section 155-E:6

155-E:6 Application for Amendment. — When the scope of a project for which an excavation
permit has been issued is proposed to be altered so as to affect either the size or location of the
excavation, the rate of removal or the plan for reclamation, the owner shall submit an application for
amendment of his excavation permit which application shall be subject to approval in the same
manner as provided for an excavation permit.

Source. 1979, 481:2. 1989, 363:12, eff. Aug. 4, 1989.
Section 155-E:7

155-E:7 Hearing. — Prior to the regulator approving an application for an excavation permit or an
application for an amended excavation permit, a public hearing shall be held within 30 days on such
application. A notice of said hearing shall be sent to all abutters and shall specify the grounds for the
hearing as well as the date, time and place and at least 10 days' notice of the time and place of such
hearing shall be published in a paper of general circulation in the city, town or unincorporated place
wherein the proposed excavation is to be located and a legal notice thereof shall also be posted in at
least 3 public places in such city, town or unincorporated place; the 10 days shall not include the day
of publications nor the day of the meeting, but shall include any Saturdays, Sundays and legal
holidays within said period. Within 20 days of said hearing or any continuation thereof, the regulator
shall render a decision approving or disapproving the application, giving reasons for disapproval.

Source. 1979, 481:2. 2002, 89:1, eff. July 2, 2002.
Section 155-E:8
155-E:8 Issuance of Permit. — If the regulator after the public hearing approves the application for
a permit and determines it is not prohibited by RSA 155-E:4 it shall, upon receipt of an excavation fee

determined by the regulator not to exceed $50 and the posting of a bond or other such surety with the
municipal treasurer in an amount, as it requires, reasonably sufficient to guarantee compliance with
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the permit, grant a permit to the applicant for an excavation. A copy of the permit shall be
prominently posted at the excavation site or the principal access thereto. A permit shall not be
assignable or transferable without the prior written consent of the regulator. A permit shall specify the
date upon which it expires. The regulator may include in a permit such reasonable conditions as are
consistent with the purpose of this chapter and may include requirements for a permit for excavation
which are more stringent than the standards set forth in this chapter including the provision of visual
barriers to the excavation.

Source. 1979, 481:2. 1991, 310:22, eff. Aug. 23, 1991.

Section 155-E:9

155-E:9 Appeal. — If the regulator disapproves or approves an application for an excavation permit
or an application for an amended permit, any interested person affected by such decision may appeal
to the regulator for a rehearing on such decision or any matter determined thereby. The motion for
rehearing shall fully specify every ground upon which it is alleged that the decision or order
complained of is unlawful or unreasonable and said appeal shall be filed within 10 days of the date of
the decision appealed from. The regulator shall either grant or deny the request for rehearing within
10 days, and if the request is granted a rehearing shall be scheduled within 30 days. Any person
affected by the regulator's decision on a motion for rehearing to the regulator may appeal in
conformity with the procedures specified in RSA 677:4-15.

Source. 1979, 481:2. 1985, 103:2, eff. Jan. 1, 1986.

Section 155-E:10

155-E:10 Enforcement. —
I. The regulator or its duly authorized agent may suspend or revoke the permit of any person who has
violated any provision of his permit or this chapter or made a material misstatement in the application
upon which his permit was granted. Such suspension or revocation shall be subject to a motion for
rehearing thereon and appeal in accordance with RSA 155-E:9
II. Fines, penalties, and remedies for violations of this chapter shall be the same as for violations of
RSA title LXIV, as stated in RSA 676:15, 676:17, 676:17-a, and 676:17-b. In addition, the regulator
or a person directly affected by such violation may seek an order from the superior court requiring the
violator to cease and desist from violating any provision of a permit or this chapter and to take such
action as may be necessary to comply with the permit and this chapter. If the superior court issues
such an order, the superior court in its discretion may award all costs and attorneys' fees incurred in
seeking such an order to the regulator or person directly affected by such violation.
III. To ascertain if there is compliance with this chapter, a permit issued hereunder or an order issued
hereunder, the regulator or its duly authorized agent may enter upon any land on which there is reason
to believe an excavation is being conducted or has been conducted since August 24, 1979.
IV. [Repealed.]

Source. 1979, 481:2. 1989, 363:13, 18. 1996, 141:1, eff. Jan. 1, 1997.

Section 155-E:11

155-E:11 Regulations. —
I. The regulator may adopt such regulations as may be reasonably necessary to carry out the
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provisions of this chapter, including adopting a permit fee schedule. Whenever such local regulations
differ from the provisions of this chapter, the provision which imposes the greater restriction or higher
standard shall be controlling, except that no local regulation shall supersede the sole applicability of
express standards under RSA 155-E:2, I, I1I, and IV.

II. Such regulations may include reasonable provisions for the protection of water resources,
consistent with the municipality's local water resources management and protection plan developed
under RSA 674:2, I1I(d). If such regulations prohibit excavations below a stated height above the
water table, the regulations shall also contain a procedure whereby an exception to such prohibition
shall be granted if the applicant demonstrates that such excavation will not adversely affect water
quality, provided, however, that written notice of such exception shall be recorded in the registry of
deeds, and one copy filed with the department of environmental services.

II1. The regulator may impose reasonable fees to cover the costs of notice under RSA 155-E:7, and to
cover its administrative expenses, review of documents, and other matters which may be required by
particular applications or proceedings before the regulator under this chapter.

Source. 1979, 481:2. 1989, 363:14. 1991, 310:23. 1996, 141:3; 228:108. 2002, 178:7, eff. July 14,
2002.
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